# 36.24 5/5/70
Memorendum TO-49

Subject: Study 36.24 - Condemnation (The Right to Take--"More Necessary"
Public Use)

One part of the right to teke aspect of the condemnation study concerne
the right of one person to take property already appropriated to a public use
by another, whether for the seme use or another. This memorandum is concerned
with the means available to resolve the confliet when it cannot be resolved
by the parties themselves.

Attached hereto as Exhibits III and IV are twe law review articles
(Matteoni, The Celifornie Roadvay--"A More Necessary Public Use", 20 Hastings

L.J. 551 (1969); Note, Reconeiling Competing Public Claims on Land, 68 Colum.
L. Rev. 155 {1968)) providing background for this topic. We emphasige,

however, the following:

First, "appropriation to a public use” is not synonymous with public
ownership. Property may be appropriated to a public use even thoﬁgh it is
owned by a private individual or corporation. Conversely, property may be
cwmed by a public entity but not "appropriated” to a public use and therefore
subject to condemnation without a showing of e "more necessary” public use.
"Appropriation“ requires that property either be in actusl use for a public
purpose or held in reasonable anticipation of a future public need, with a
bona fide intention of using it for such need or purpose within a reascnable
time. A comprebensive statute dealing wiih "more necessary"” use should make
the meaning of "appropriation” clear.

Second, "more necessary" public use is not an issue of necessity at all,
but instead, involves competing public uses or users where theoretically the
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property is "necessary" for both the preexisting use or user and the
dilsplacing ones. Nevertheless, the term is eo widely used that 1t should
be retained.

Finally, Californis already has probably the most sxtensive atatutory
treatment of this relatively obscure subject of any state in the country.

In addition to Sections 1240(3) and 1241{3) of the Code of Civil Procedure,
there are & great number of both codified and uncodified sections, establishing
priorities, either directly or indirectly, and repeating the directive that
property already appropriated to s public use may only be taken for s "more
necessary” use. The staff suggests that the Commission recommend repeal of
Sections 1240{3) end 1241i(3) and those provisions thet merely repeat the
genzral rule, adoption of sections that retain the substance of these sections,
and retention of those geetions that state existing, leglslatively declared
priorities.

Sections 1250(3) and 1241(3) are not identical--see attached Exhibit I
(pink)-~but, in genersl, they provide: (1) a statement of the ganeral rule
that property appropriated to a public use may be taken only for a "more
necessary" use; (2) a preference for public ownership over private ownership;
and (3) a list of certain local public entities from which property may not
be tsken by local public entlities of the same type. To replace these sections,
the staff has prepared Sections 450 to 455 of the Comprehensive Statute (zee
attached Exhibit II (yellow).

Section 150 merely defines "appropriation to a public use" in accordance
with the exieting California judicial interpretetion. Section L5l restates
the general rule that property sppropriated to a public use may only be taken
for & "more necessary" public use. Section 452 provides a preference for
public ‘over private ownership. It is similer to Sections 12k0{3) and 1241(3);
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however, it goes farther than those sections by including all public entitles,
while the former state a preference only in favor of the state, s couniy,
city and county, incorporated city or town, Jjoint highway district, irrigation
district, or municipal water district (Section 1240(3)), transit district,
rapld transit distriet, publie utllity distriet, or water district (Section
12h1(3)). It should be noted that the preference is not merely one of
public ownership over private ownership for the same use, but for any use.
Thus, for example, an entity may condemn & utility easement not merely to
perpetuate the utility use in public ownership but to provide some separate
and distincet use. Section 453 states a priority for state uses over all
other uses except as otherwise specifically provided. Section 1240(3)
presently provides stete pricrity over private ownership and the Property
Acquisition Lew (Government Code Section 15856) provides an absolute
priority for acquisitions under that statute. The change that would be
effected by Section 453 seems relatively minor and sppears justified on the
probability that more people will benefit from the state use than from the
use chosen by the lower governmental suthority. Section WSk is not strictly
speaking & “more necesegary" use provision. It does not authorize displace-
ment of either existing uses or users, but merely makes clear the abllity
of every condemnor to take property to provide consistent uses, for example,
the sharing of utility emsements, and seems to be a sound policy statement.
One question remaining with regard to this section is whether it should
specifically provide that the condemnor has the burden of showing that his
use 1s consistent and will not substentially interfere with the preexisting
use. Bection 455 ie substantially identical to the last paragraph of

Section 1241(3). Both sections protect only property in actual use and
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owned by specific condemnees from specific condemmors. Perhaps the only
significant type of local public entity not listed is a school district.
Accordingly, school districts mey both take from those listed and thelr
property may be tsken by those listed, subject, of course, to the general
"more necessary” use rule. It should be noted that the inclusion of so
many local public entities here (the only significant ones that seem to be
missing are school districts) together with application of the rules stated
in Sections 452 and 453, perhaps largely eclipse the general rule steted in
Section 451.

As indiceted above, there are a relatively large number of statutes
in California dealing with the issue of "more necessary" use. There are
minor differences within the following categories, but these seem to be the

major types.
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Type I statutes--declaring that certain uses are "more necessary."

The statutes listed below provide specifically that certain public uses
are "more necessary" than either certain uses or all other uses. The
staff recommends that no change in these legislatively declared priorities

be attempted.

Agri. Code § 4054 (Use of its property by district agricultural association
"more necessary” than use by any grantee, lessee, or licensee of
association.)

Code Civ. Proc. § 1241.7 (Establishes rebuttable presumptlion that prior
park use is more necessary than any other use, with limited exceptiocn
where conflict with state highway.)(#8hould perhaps be relocated in
Public Resources Code or elsevhere.)

Govt. Code § 15856 (Property Acquisition Iaw--uses {state purposes) for
which property acquired pursuant to this Act more necessary than any
other.)

Sts. & Hwys. Code § 30402 (Use by Toll Bridge Authority a more necessary
use than any other use except rallroad uses.) See also § 30401.

Stes. & Hwys. Code § 31001 (Use by Folsom Lake Bridge Authority a more
necessary use than any other use.)

Sts. & Hwys. Code § 31201 {Use by El Dorado County Toll Tunnel Authority
a more necessary use than any other use.)

Water Code § 11585 (Water appropriated to public use by state agency prior
to 7/1/33 is a more necessary use than use by Depariment of Water
Recources for Central Valley Project.)

gal. Stats. 1945, ch. 1040, § 4.8, p. 2011-2012 (Use of property within
territorial limlts of Mount San Jacinto Winter Park by the authority
is a more necessary use than any other, except use by the state or
use by public utility available to the authority.)

Type II statutes--implying that certain uses are "more necessary.”

The statutes listed below authorize the taking of specific property by
a specific condemnor for a specific purpose, thereby lmplying that the
latter is a "more necessary" use. The staff recommends no change in these
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Code Civ. Proc. § 1248a {Authorizes removal or relocation of railrcad and
streetcar tracks to accomodate streets and highways and public utili-~
ties maintained by city, county, or municipal water distriect.)

Fish & Game Code § 10685 (State consent to federal condemnation in Death
Valley for migratory bird reservation.)

Govt. Code § 39731 (City may take existing ferry system.)

Sts. & HwWys. Code § 103.5 (Department of Publiec Works may take park property
for state highway purposes.) But cf. Sts. & Hwys Code § 210.1.
( Department should attempt to avoid such takings.)

Sts. & Hwys. Code §§ io101, 10102 (Municipal Improvement Act of 1913-~munici-
pality may condemn existing public utility facilities.)

Water Code § 252 (Department of Water Resources may take property dedicated
to park purposes for state water and dam purposes. )

Water Code § 22427 (Irrigation district may take any property devoted to
public use that will become subject to flooding by district project. )

Water Code § 43500(b) (Water District mey take property of private owners
devoted to a public use.)

Water Code App. § 98-61(7)(Antelope Valley-East Kern Water Agency "may
condemn any existing waterworks or system, . . . or any water or
water rights owned by any person, firm or private corporation.”)

Water Code App. § 112-15(9)(Pighorn Mountains Water Agency "mey condemn
any exlsting waterworks or system, . . . or any water or water rights
owned by any person, firm or private corporation.")

Water Code App. § 104-11(9){Crestline-lake Arrowhead Water Agency "may
condemn any existing waterworks or system . . . or any waters or wster
rights owned by any person, firm or private corporation.”)

Water Code App. § 100-15(9)(Desert Water Agency "may condemn any existing
waterworks or system . . . or any waters or water rights owned by any
person, firm or private corporation.")

Water Code App. § 21=5 (Knight's landing Ridge Draimage District may take
from private or public owners property necessary for levee or drainage

purposes. )

Water Code App. § 28-16 (Ios Angeles County Flood Control District may take
property for its purposes "from private persons, corporations, recls-
mation districts, swamp land districts, levee districts, protection
districts, drainage districts, irrigation districts, or other public
corporations or agencies or districts.")
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Water Code App. § 36-16 (Orange County Flood Control District may take
property for its purposes "from private persons, corporations, recla-
mation districts, swampland districts, levee dlstricts, protection
districts, drainage districts, irrigation districts, or other public
corporations or agencies or distriets.”) Bee also Water Code App.

§ 36-2(6).

Water Code App. § 33-10 (Palo Verde Irrigation District specifically
authorized to acquire, by condemnation if necessary, the Palo Verde
Mutual Water Company.)

Water Code App. § 43-2(8)(8an Bernardino County Flood Control District may
condemn any property, whether publicly or privately owned, subject to
flooding by Distriet improvements.)

Water Code App. § 46-29 (Ventura County Flood Control District may condemn

any property, whether publicly or privately owned, subject to flooding
by District improvements.)

Type ILI statutes--prohibiting taking by condemnor from particular

condemnee. The statutes llsted below prohibit a specific condemnor from
condemning specific property for a specific purpose, thereby implying that
the former is a "more necessary" use. The staff recommends no change in
these priorities.

Fish & Game Code § 1349 (Hb farm lands may be taken for access to fishing
areas of Pacific Ocean without specific legislative authorization.)

cf. Govi. Code § 26301 (County may not take privately owned golf course for
use as golf course.)

CE. Govt. Code § 37353 (City may not take privately owned golf course for
use as golf course.)

Water Code § 43530 (One water storage district may not take property of
another water storage district nor of an irrigation district, city or
county. )

Water Code § 60230(8) (Water replenishment district may not teke property
of any agency having powers to provide for the replenishment of ground
water.)

Water Code § 74554 (Water Conservation District mey not take property
devoted to cemetery purposes.)



Water Code App. § 55-5(13) (Alameda County Flood Control and Water Conserva-
tion District may not condemn property appropriated to public use by
any "city and county or municipal utility distriet.”)

Water Code App. § 102-7 (Alpine County Water Agency may not condemn "publicly
owned property held . . . for the development, storage or distribution
of water for public use.")

Water Code App. § 80-10 (Contra Coste County Water Agency mey not condemn
"publicly owned property held . . . for the development, storage or
distribution of water for public use.")

Water Code App. § 63-5(13) (Contre Costa County Flood Control and Water
Conservation District may not take property appropriated to public
use by any city and county or municipal utility district.)

water Code App. § 69-7 (Contra Costa County Storm Drainage District may npot
take property appropriated to public use by any county, city or muni-
cipal utility district.)

Water Code App.$§ 100-15(9 )} Desert Water Agency may not take from county water
district larger than 50,000 acres.)

Water Code App. § 96-8 (EL Dorado County Water Agency may not take "publiely
ovned property held . . . for the development, storage or dlstribution
of water for public unse.")

Water Code App. § 59-26(12) (Kings River Conservation District may not take
"any property held or used for the development, storage or distribution
of water for .public use.")

Water Code App- § 68-5(13) (Marin County Flood Control and Water Conserva-
tion District may not take any property "sppropriated to public use
by any existing city and county or public district.")

Water Code App. § 85-3.4 (Mariposa County Water Agency may not condemn
"publicly owned property held or used for the development, storage or
distribution of water for public use.”)

Weter Code App. § 97-14 (Mojave Water Agency may not condemn "publicly owned
water rights or property held or used for development, storage or
distribution of water for public use.") See also Water Code App.

§ 97-13(3).

Water Code App. § 90-7 (Nevada County Water Agency may not condemn "publicly
owned property held or used for the development, storage, or distribu-
tion of water for public use.)



Water Code App. § 36-16 (Orange County Flood Control District may not con-
demn any property situated more than 15 miles outside the boundaries
of the district--absolute prohibition, )

Water Code App. § 40-2(8) {Orange County Water District may not condemn any
of the water of the Mojave River or any property in the Santa Ana
River watershed already devoted to public water purposes or any property
maintained "for the scientific propagation and study of plant life.')

Water Code App. § 81-3.4 (Placer County Water Agency may not condemn "publicly
owned property held or used for the development, storage or distribution
of water for public use.")

Water Code App. § 48-9 (Riverside County Flood Centrol and Water Conservation
Distriet may not condemn any property in Orange County devoted to
"beneficial" use.)

Water Code App. § 66-3.4 (Sacramento County Water Agency may not condemn
"publicly owned property held or used for development, storage or
distribution of water for public use, or publicly owned property held
or used by any flcod or reclamation district.")

Water Code App. § 70-8 (San Benito County Water Conservation and Flood Con-
trol District may not condemn any property of the Pacheco Pass Water
District.)

Water Code App. § 105-6(12) (San Diego County Flood Control District may not
condemn any water rights appropriated to public use by any existing
mnicipal corporation, water district, or other public agency.} See
also Water Code App. § 105-6(k).

Water Code App. § 79-5(13) (San Joaquin County Flood Control and Water

Conservation District may not condemn "any property . . . appropriated
to public use by any existing clty and county or municipal utility
district.")

Water Code App. § T4-5(12) (Santa Barbara County Flood Control and Water
Conservetion District may not condemn "any property . . . appropriated
to public use by any existing city and county or muniecipal utility
district.")

Water Code App. § 51-3.4 (Santa Barbara County Water Agency may not condemn
"publicly owned property held or used for the development, storage or
distribution of water for public use.")

Water Code App. § 60-6 (Santa Clara County Flood Control and Water District
may not condemn property of any water conservation district within the
distriet.)



Water Code App. § 83-65 {Shasta County Vater Agency may not condemn "property
held or used for the development, storage or distribution of water for
public use or property held or used by a public agency for the develop-
ment or distribution of electric power.")

Water Code App. § 64-3.4 (Solano County Flood Control and Water Conservation
District may not condemn "publicly owned property held or used for the
development, storage or distribution of water for public use.")

Water Code App. § 111-5 (Tulare County Flood Control Distriet may not con-
demn "any property appropriated to public use by any existing county or
mnicipal utility district.")

Water Code App. § 113-8 {Tuolumme County Water Agency may not condemn
"publicly owmed property held or used for the development, storage or
distribution of water for public use.")

Water Code App. § 93-8 (Yuba-Bear River Basin Authority may not condemn

"publicly cwned property held or used for the development, storage or
distribution of water for public use.")

Type IV statutes--requiring consent of condemnee. The statutes listed

below are similar to the Type III statutes in that they prohibit a specific

condemnor from condemning specific property for a specifie purpose without

the consent of the condemnee, thereby implying again that the former is s

"more necessary' use. The staff recommends no change in these priorities.

(Note: No attempt has been made to list the great number of entities that

may not confemn property outside its boundaries without consent of the

affected entity.)

Fish & Game Code § 1348 (No condemnation of access for fishing Pacific Ocean
without consent of affected county.)

Govt. Code § 54341 (Revenue Bond Iaw of 1941--local agency (eity, county,
etc.) my not condemn state land without consent of affected state
agency. )

Harb. & Nav. Code § 6075 (Harbor district may not condemn land within port

district, chartered port, harbor improvement district, incorporated
city or recreational harbor district without consent of affected entity.)
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Health & Saf. Code § 4741 {County Sanitation District may take land within

city or unincorporated area of county only with consent of respective
body.) See also § 4¥770.

Health & Saf. Code § B560 (No railroad, streets, or utility lines may be laid

across dedicated cemetery without consent of cemetery authority or plot
OWNEers. }

Health & Saf. Code § 33395 (Redevelopment Agency may take property devoted to

a public use only with consent of affected "public body.")

Health & Saf. Code § 34325 (Housing Authority may take property devoted to

Pub.

Pub.

Pub.

Pub.

Pub.

Pub.

Pub.

Pub.

mb L]

Sts.

a public use but property belonging to a public entity may be taken
only with its consent.) \

Res. Code § 5542 (Regional Park District may not take property of muni-
cipal utility district without consent of district.)

Util. Code § 30503 (Southern California Rapid Transit District may
relocate railroad only with permission of PUC.)

Util. Code § 40162 (Orange County Transit District may relocate railroad
only with permission of PUC.)

Util.Code § 50162 (Stockton Metropolitan Transit District may not take
property within county or city without consent of respective entity.)
See also § 50180.

Util. Code § 70180 {Installations by transit distriet in Marin County
in highways, streets, or parks subject to approval of state or elty.)

Util. Code § 90402 {San Diego County Transit District may relocate rail-
road only with permission of PUC.)

Util. Code § 96002 (Santa Barbara Metropolitan Transit District may not
take property of county or city without consent of respective body;
district may relocate railrcad only with permission of PUC. )

Util. Code §§ 98213, 98214, 982L0 (Santa Cruz Metropolitan Transit

District may not take property of county or city without consent of
respective body; district mey relocate railroad only with permission
of PUC. )}

Util. Code App. §§ 6.3, 6.20, 6.22 (Fresno Metropolitan Transit District
may not take land outside city of Fresno or interfere with other entities
without consent of affected entity.)

& Hwys. Code § 155 (Department of Public Works may not condemn land for
scenic or historical memorials without consent of affected county.)
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Sts. & Hwys. Code § 32802 (Parking Authority {1949 Act) may not take state
property without consent of affected state agency.) .

Water Code § 11131 {Department of Water Resources may not take state rroperty
for Central Valley Project without consent of affected state agency.)

Welf. & Inst. Code § L1OL (No public street or railway may be opened through

property of any state hospital unless Legislature by special enactment
consents. )

Type V statutes--substitute facilities required. The statutes listed

below permit condemnation by certain condemnors only if substitute facilities

are provided. In one sense, this implies that the former use is "more neces-

sary'; in another sense, it indicates that the property is not perhaps

"necessary” to the condemnee. In any event, the staff recommends that no

change be made in these statutes.

Water Code § 11590 (Department of Water Resources may not take public utility
or state property for Central Valley Project unless it provides substi-
tute facilities.)

Water Code App. § 95-3.4 (Amador County Water Agency may not take publicly
owned property held for development of water for public use without con-
sent of owner unless substitute facllities are provided. But cof.

§ 3.4 also requires finding of "more necessary" use.)

Water Code App. § 99-3.4% (Kern County Water Agency--same as Amador County
Water Agency.)

Water Code App. § 86-3.L (Sutter County Water Agency--substantially same as
Amador County Water Agency--also prohibits taking from privately cwned
irrigation company.)

Water Code App. § 84-3.4 (Yuba County Water Agency--same as Sutter County
Water Agency.)

Type VI statutes--court finding that "more necessary required.” The

statutes listed below provide in part that a specific condemnor can condemn

property already devoted to a public use-but only upon a finding of court of
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competent jurisdiction that the taking is for a "more necessary” public use.

These provisions are redundant and the staff recomnends that they be repealed.

Pub. Util. Code § 21635 (Department of Aeronautics--to remove airport
hazards )

Pub. Util. Code § 28953 (San Francisco Bay Area Rapid Transit District)

Pub. Util. Code § 40162 (Orange County Transit District)

Pub. Util. Code § 70162 {Transit district in Marin County)

Pub. Util. Code § 100131 (Santa Clara County Rapid Transit District) .

Pub. Util. Code App. 3, § 6.6 {West Bay Rapid Transit District)

Wwater Code § 251.1 (Department of Water Resources for state wmter and dam
purposes)

Water Code § 11583 (Department of Water Resources for Central Valley Project}’
See also § 11584,

Water Code § 60230(8)(Water Replenishment District)

Water Code App. § 55-5{13)(Alameda County Flood Control and Water Conservation
District)

Water Code App. § 102-7 (Alpine County Water Agency)
Water Code App. § 95-3.4 (Amador County Water Agency)

Water Code App. § 63-5{13){Contra Costa County Flood Control and Water
Conservation Distriet)

Water Code aApp. § 69-7 (Contra Costa County Storm Drainage District)
Water Code App. § 72-7 (Del Norte County Flood Control District)
Water Code App. § 96-8& (El Dorado County Water Agency}

Water Code App. § 47-7 (Humboldt County Flood Control District)
Water Code App. § 99-3.4 (Kern County Water Agency)

Water Code Ap§. § 62-5(12)(1ake County Flood Control and Water Conservation
District

Water Code App. § 92-3(f){Iassen-Modoc County Flood Control and Water Con-
servation Distriect}.,,
o
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Water Code App. § 68-5(13)(Merin County Flood Control and Water Conservation
Districgg

Water Code App. § 85-3.4 (Mariposa County Water Agency)

Water Code App. § 9T~lh (Mojave Water Agency)

Water Code App. § 52-6 (Monterey County Flood Control and Water Conservation
District)

Water Code App. § 61-6 (Napa County Flood Control and Water Conservation
District}

Water Code App. § 90-7 {Nevada County Water Agency)
Water Code App. § 81-3.4 (Placer County Water Agency)

Water Code App. § 88-3(f)(Plumas County Flood Control and Water Conservation
District)

Water Code App. § 66-3.4 (Sacramento County Water Agency)

Water Code App. § 70-8 (San Benito County Water Conservation and Flood Control
District)

Water Code App. § 105-6(12)(San Diego County Flood Control District)
Water Code App. § 101-15(9)(San Gorgonio Pass Water Agency)

Water Code App. § 79-5{13)(San Joaquin County Flood Control and Water Con-
servation District)

Water Code App. § 49.6 (San Inis Obispo County Flood Control and Water Con-
servation Distriect)

Water Code App. § 74-5(12)}(Santa Barbara County Flood Control and Water
Conservation District)

Water Code App. § 51-3.4 (Santa Barbara County Water Agency)
Water Code App. § 60-6 (Santa (lara County Flood Control and Water District)

Water Code App. § 91-3 {Sierra County Flood Control and Water Comnservation
District)

Water Code App. § 89-3 (Siskiyou County Flood Control and Water Conservation
District)

Water Code App. § 64-3.% (Solano County Flood Control and Water Conservation
District)
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Water Code App. § 86-3.4 (Sutter County Water Agency)

Water Code App. § 82-3(f)}{Tehama County Flood Control and Water Conservation
Distriet)

Water Code App. § 111-5 {Tulare County Flood Control District)
Water Code App. § 93-8 (Yuba-Bear River Basin Authority)

Water Code App. § 84-3.4 (Yuba County Water Agency)

Type VII statutes-~authority to condemn property devoted to public use.

The statutes listed below provide specific condemmoys with general authority
to condemn property for certain purposes "whether that property is already
devoted to the same use or otherwise.'" These statutes do not always speci-
fically mention the "more necessary” use issue but the staff believes that
these general provisions are all subject to the "more necessary" use rule.
The point is, however, far from clear and the staff recommends that, at a
minimum, the Comment to Comprehensive Statute Section 451 indicate that the
rule stated there prevails over these general statements of condemnation

authority, or alternatively that these provisions be repealed.

Harb. & Nav. Code § 6296 (Port districts)

Harb. & Nav. Code § 6896 (River port dlstricts)

Pub. Res. Code § 5542 (Regional Park District)

Pub. Util. Code § 12703 (Municipal Utility District)

Pub. Util. Code § 16404 {Public Utility District)

Pub. Util. Code § 25703 (Transit distriet in Alameda or Contra Costa counties)
Pub. Util. Code § 28953 (San Francisco Bay Area Rapid Transit District)

Pub. Util. Code § 30503 {Southern Californis Rapid Transit District)

Pub. Util. Code § 40162 {Orange County Transit District)
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Pub. Util. Code § 50162 {Stockton Metropolitan Transit District)

Pub. Util. Code § 70162 (Transit district in Marin County)

Pub. Util. Code § 90402 (San Diego County Transit District)

Pub. Util. Code § 96002 (Santa Barbara Metropolitan Trensit District)
Pub. Util. Code § 98212 (Santa Cruz Metropolitan Tramsit District)
Pub. Util, Code § 100131 {Santa Clara County Rapid Transit District)
Pub. Util. Code App. 2, § 6.3 (Fresno Metropolitan Transit District)
Pub. Util. Code App. 3, § 6.6 (West Bay Rapid Transit District)

Sts. & Hwys. Code § 27166 (Bridge and Highway District)

Water Code § 71693 (Municipal Water District)

Cal. Stats. 1941, Ch. 52, § 3(6), pp. 685-686 (Monterey Peninsula Airport
Distriet)

Water Code App. § 55-5(13) (Alameda County Flood Control and Water Conservation
District)

Water Code 4pp. § 98-61(7) (Antelope Valley-East Kern Water Agency)
Water Code App. § 112-15(9) (Bighorn Mountains Water Agency)

Water Code App. § 63-5(13) (Contra Costa County Flood Control and Water
Conservation District)

Water Code App. § 69-7 (Contra Costa County Storm Drainage District)
Water Code App. § 104-11(9) (Crestline-Iake Arrowhead Water Agency)
Water Code App. § 72-7 {Del Norte County Flood Control Distriet)

Water Code App. § 58-3 ilncorporating by reference Pub. Util. Code § 16404
(Donner Summit Public Utility District)

Water Code App. § 47-7 (Humboldt County Flood Control District)

Water Code App. § 62-5(12} (Iake County Flood Control and Water Conservation
District)

Water Code App. § 28-2(6) (los Angeles County Flood Control District)

Water Code App. § 110-650 {Madera County Flood Control and Water Conservation
Distriet)
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Water Code App. § 68-5(13) {Marin County Flood Control and Water Conserva-
tion District)

Water Code App. § 52-6 (Monterey County Flood Control and Water (onservation
Distriect)

Water Code App. § 61-6 (Napa County Flood Control and Water Conservation
District)

Water Code App. § 56-3 incorporating by reference Pub. Util. Code § 1640L
(Olivehurst Public Utility District)

Water Code App. § 48-9 {Riverside County Flood Control and Water Conservation
Distriect)

Water Code App. § 70-8 (San Benito County Water Conservation and Flood
Control Distriet)

Water Code App. § 43-2(8) (San Bernardino County Flood Control District)
Water Code App. § 105-6(12) (San Diego County Flood Control District)
Water Code App. § 101-15(9) (San Gorgonio Pass Water Agency)

Water Code App. § 79-5(13) (San Joagquin County Flood Control and Water
Conservation District)

Water Code App. § 49-6 (San Imis Obispo County Flood Control and Water
Conservation Distriect)

Water Code App. § 87-3(8) (San Mateo County Flood Control District)

Water Code App. § T4-5(12) (Santa Barbara County Flood Control and Water
Conservation District)

Water Code App. § 60-6 (Santa Clara County Flood Control and Water District)
Water Code App. § 111-5 (Tulare County Flood Control District)
Water Code App. § 46-7(8) (Ventura County Flood Control District)

At the June 1970 meeting, the Commission should consider the suggested
sections relating to '"more necessary” use and determine what action should
be taken in this ares.

Respectiully submitted,

Jack I. Horton
Associate Counsel
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Memorapéum 70«49 EXBIBIT I

3 1240, Praperty subject 1o be taken

‘The private property which may be taken sunder this thtie includes:

1. Frivate property.

1. AN real property belonging to any person;

2, Siata lands; exclusion.

2, Lends belonging fo this stete, including tide and submetged lands, not
within the corporaie Mmits of mng eity, o city and county, or (o any county, In-
corporated olty, or ¢ity and county, village or town, not appropriated to some publie
usy; provided, that afl * * + Gtk end 36th scctiona, both surveyed and un-

snrvered, owned by the state or the United Staies, which may now or may here-
after be Included within the exterior bounderics of -a national reservation, or of
A roserve, or within the exterior houndaries of landa withdrawn from publle entry,
shalt be ond hereby are withheld from the operation of this title end shall oot
be condemped ae ageinst the state or the iInited States; k.

8. Property appropriated to publin vee, .

8. Property spproprigted to public use; but such property shall not be taken
unless for & mare necessary publle use than that to which it has sivcady been
upproprieted ; provided, that where any such property has been o approprinted
by any Individual, firm or private corporation, the use thereof for a stato highway
or a public street or highway of the siate, ar a cousty, ity aud connty, or In-
corporated clty or town, joint highwey district, or the uge thereof by tho state
or & county, city and county, incorporated city or town, Joint highway distriet,
or jrrigation or municipal water district, for the same pubHc pasposc fo which
it has been s¢ uppropriated, or for any othor pablic purpose shall be deemed
mMoTe necessary uses than the publle vae to which such proporty has already been
appropriated: and provided further, that where property alcendy appropriated
to & publle use or purpose, Dy any person, firm or private corporation, Is songht
to be taken by the state, a county, city snd couanty, incerpotated clty or town,
jolnt higheway district, Irtigation or munielpal water district, for anothér public
use or purpose, which Ja consistent with the continnance of the use of such
property or some poriion thereof for such existing purpose, to the same extett
a8 euch proporty 1s then used, or to £ less ot wodificd extent, then the righi to.
use such property for such proposed publie purpose, in common with such other
ugh or purpose, elther as then exizling, of to a less or moditied extent, may be
taken by the stnte, euch county, o'ty ami connty, tncorporated city or town, joint
highwns distriet, or irrigation or municlpsl water district, and the eourt may
fiIx the tevns snd conditlony upen which such property ruay be so token, And the
manner and extent of the use Chercof for each of #bch publie purpoees, and may
order the romovsl or relocation of any structurez, or !mprovements therein of
thereon, 80 far ax may be required by such commen nse,  But property appropriated
to the use of any coanty, city and county, incorporated city or town, or municlpat
water district, may not be tnken by any other county, cily and county, incorporated
tity or fown, or monleipal water district, while sach property s Bo eppropriated
ond nsed for the public prurposes for which ik has been so approprintel.

4, Irrigation distriot preperty,

4. Property sppropriated to any public use by any [rrigation distriet, may be
taken by apother irrigntion dlsirict for another public use and purpose, which la
consistent with the nse of such properky for auch existing purposces to the same ex-
tont 68 such property is then used; provided, thnt the right to such Hmited use in
eomman hall include the right to cnlarge, change or improve the proporty so taken;
provided further, that such enlaygerment, ¢hangs o hnprovement shall not inter-
fere with the originsl use or any neeessory exiension or enlstgement of such use.

B. Publlc utlitty franchises ard property.

5. ¥ranchlscs for apy pablle ubitity, and sl kinda of property of any nature
whatsoever used, elther during the oxistence of or at the termlnadon of sald
franchise, to supply and furnlsh the service of such peblic utility, but such {rap-
chise or property shall nat be taken except for & more necusdary public usa.



. 8. Righis of way.

& Al rights-of-way for any and all the purposss mentioned in Section 1288,
and any and alf siructures and Improvements on, cver, arross or along such
rights-of-way, and the Jands held or used in connection therowith shall be subject
to be comnected with, cressed, or interseeted by or embraced withis any other
right-of-way or improvements, or stzucturea thercon, They ehall alse be sublieet
to & Nmited nvoe, In common with the owner thereof, when necessary; but suck
uscy, cromsings, Interscetions, and connections shall be made in manner most com-
patible with the greatost public henefit and least private inJury.

7. Private propariy not anumsratod. -

© T Al classes of private property not enumerated may be taken for public use,
when such taking is Authorized by law. Co

& Condempation of State property.

8. Procecdings to condemn tangds belonging to this siate sre hereby anthorized,
#nd musgt be malntained and condueted in the same manuér as arg othor condomna-
ten proccedings previded for in this title; cxcept, that in such proccedings the
fummons and a copy of the complaint must be sorved on the Governor, Attorney
Gencral, and * * % {he State Lends Commlssion of this state,

] lzcll; Preraguisites

Before property can be trken, It must appear:

1. Thet the use to which It {s to be opplied Is & use suthorized by Iaw;

2. That the taking 1s necvsmary to such use; provided, when the board of &
manitary distriet or the bonrd of directors of an Irrigation district, of a traosit
dlatriet, of & rapid transit district, of a publle utlitty dlatrlet, of a county sanitation
district, or of 2 water disizict or the legislative body of a county, eity and county,
or an incorporated clty or town, or the governiag board of a school dietrict, shall,
by resclutlon of ordinance, adepted by vote of twothirds of il its members, huve
tound and determined that the publie Interest and necessity require the acyuisition,
congtructien or compietion, by such county, city and county, or Incorporated oty
or town, or sckool disteict, or sanltary, irrigation, transit, rapid transit, publle uti-
§t7, county aanitation, or water dlatrict, of any proposed public utllity, or any public
Improvement, and that the property deseribed In such resoiution of erdlnance is
necessaty therefor, such resolution or ordinance shell be conelusive evidence; {a) of
the public necessity of such proposed publlc utllity or public improvement: (b) that
such property I3 Recessary thercfor, and (c) that such proposed public utfllty or
publie Improvement {s planned or located in the manner which will be most epm-
patible with the greatest pnblle good, and the leaat private Injury: provided, that
said resolutlon or ordinance shall not by such cohelusive evidence In the case of
the taking by any county, city and county, or Incorporated city or town, or achool
district, or sanitary, irrigation. transit, rapld transit, publle utility, county sunita-
tion, or water distzict, ot property locuted cutz!de of the territcrial Jmits thersof.

3, It alrcady appropriated to some publle use, thet the public wse of which it Ia
to be applied 18 & more pecessary pubilc wse; provided, that where aueh property
has bean so appropristed by wny indlvidual, firin or private corporstion the use
thereof for a public street or highway of the Btate, & county, city end county, or
any incorporated city or town, or jolat highway distriet, or the usa thereof by the
Btate, & county, city and county, or any tucorporated city or town, or joint highe
way district, or a municipal water district or an irrigation district, a translt dls
trict, 2 rapid transit district, & publle utiiity distriet, or a water district for the
same purposes to which it has been appropriuted or for any public purpose, sball
be decmed & more rnecessnry use than the publie use to which such propevty hax
been aircady sppropriated; and nrovided, further, that property of any character,
whether elrcady appropriated to peblic use or not, including alt cights of any ng-
ture In water, owned by any person, firm or private corporation may be taken by a
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connty, ¢ity and county, or any incorporated ciy or town or by & municipal water
digtrict, or an irelgation district, a transl; district, 8 rapid transit distriet, a publie
utllity district, or a water district, for the purpose of supplying water, or electriclty
tor power, lighting or bealing purposes to such county, city and county, or in.
eorporated olty or town, or mniclpai water distvict, or an trrigation district, &
teansit district, a rapid transit disteiet, 8 nublic utliity dlstrict, or a witer aistriet,
or the inhabltants thereof, or for the purpose of supplying any other public utllity,
or for suy other public use. And such taking may Le made, either to furnish &
separate and dlstinct suppiy of such water, and such eleetricity for power, light-
Ing or heating purposes, or to provide for any such separate and distinet other
pubiie utility or other public use; to furnish such u supply or provide for any such
other publie utility or other public use in conjunction with any other supply or
with any other public utility or other public use that may have been therctofore
provided for or that may thereafler be provided for in go supplying or providing
for such cousnty, city and county, or incorporated city or town, or municipal water
dlatriet or an !crigation distriet, a transit district, a rapld transit dlstrict, a publle
utility dlstrict, or a water distriet, or the Inhiabitants thercof; or In conjunction
with any other supply or with any other public utiilty or other-public use that may
have been theretofore determined upon or that may thereafter be determined upon
In accordence with law by the people of any such county, ¢ity and county, ncorpo-
rated oty or town or muaicipal water district or an irrigation district, a transit
district, a rapid transit district, & public utility distriet, or & water distrlet. Noth-
Ing hereln contalned shall be construed as in any way limiting such rights as may
be given by any other law of this State tn counties, cities and countles, incorporated
citles or towns or municlpal water distrjets or irrigation diatricts, transit dlatricts,
rapid teansit districts, public utility districts, or water districta.

Rut private property appropriated to the vse of any county, city and county, in-
corporated clty or town, or municipal water district, or irrigation district, or tranait
district, or repld transit district, or publle ntility disiriet, or water dietrict, may
not be teken by any othor county, clty and cvounty, !ncorporated clty or. town, or
municipal disteict, or irrigation distriet, or transit district, or rapid transit district,
or pubiic utllizy dlstriet, or water district, while such property s so spproprinted
and used tor the public purposes for which it hag been so approprlated.



Memorandum 7O-h9 EXHIBIT Ii

COMPREHENSIVE STATUTE § 450

Staff recommendation

Divieion 4 - The Right to Take

Chapter 8 - More Necessary Public Use

CHAPTER 8. MORE NECESSARY PUBLIC USE

§ 450. "Property sppropriated to a public uge"

450. As used in this chapter, "property appropriated to a
public use" means property either already in use for a public
purpcse or set aside for a specific public purpose with the

intention of using it for such purpose within a reasonable time.

Comment. Section 450 defines "property appropriated to a public use"

in accordsnce with prior California decisions. BSee East Bay Mun. Util. Dist.

v. Lodi, 120 Cal. App. 740, 755, 8 P.2d 532, 538 (1932). See also Deseret.

Water, Oil & Irr. Co. v. State, 167 Cal. 147, 136 P. 981 (191k). It should

be noted that property may be eppropriated to a public use even though it
is owned by a private individual or corporation. Conversely, property may

be ovmed by a public entity but not be so appropriated.

“le



Memorandum T0-49

COMPREHENSIVE STATUTE § 451

Staff recommendation

§ 451. Property appropriated to & public use may be taken only for more
necessary use

451. Property eppropriated to a public use msy be taken by

eminent domain only for a more necessary public use.

Cdmment. Section 451 retains the general rule formerly set forth in
Code of Civil Procedure Section 1240{3)} and repeated elsewhere. This rule
rrevails over the general authority grented elsewhere to particular condemnors
to condemn property "whether the property is already devoted to same use or
otherwise." See, e.g., Harb. & Nav. Code § 6296. Procedurally, the burden
falls on the condemnee to raise the issue and prove that the property sought
to be condemned is already appropristed to a public use. Having done so,
the burden is then shifted to the prospective condemnor to prove that the
use for which the property is sought is "more necessary" than that to which

it has already been appropriated.



Memorandum TO-49

COMPREHENSIVE STATUTE § bs2

Staff recommendation

§_h52. Use by public entity more necessary than use by other persons

452. Except as otherwise provided by statute:

{a) Where property has been appropriated to a public use by
any person other than a public entity, the use thereof by a public
entity shall be deemed = more necessary use than the use to which
such property has already been appropriated.

(v) Where property has been appropriated to a public use by
a public entity, the use thereof by the public entity shaell be
deemed a more necessary use than any use to which such property

might be put by any person other than a public entity.

Ccmment. Section 452 is similar in substance to former Code of Civil
Procedure Section 1240{3), except that Section 452 embraces all public
entities. Thus, for exemple, Section 452 includes school districts which
formerly were not included.

The preference under Section 452 is not merely one of public ownership
over private ownership for the same use but includes any use. Thus, for
example, & public entity may condemn the easement of a privately owned
public utility not merely to perpetuate the utility use in public ownership
but also to provide some separate and distinct use. The introductory clause

recognizes that specific exceptions may be legislatively declared elsewhere.



Memorandum T0-43

COMPREHENSIVE STATUTE § 452

Staff recommendation

Cf. Covt. Code §§ 26301 {county may not condemn existing privately owned

golf course), and 37353 (city may not condemn existing privately owned golf

course ).

I



Memorandum 70-49
COMPREHENSIVE STATUTE § 453

Staff reconmendation

§ 453. Use by state more necessary than other uses

453. Except as otherwise provided by statute:

(a) Where property has been appropriated to a public use by
any person other than the state, the use thereof by the state shall
be deemed a more necessary use than the use to which such property
has already been appropriated.

{b) Where property has been appropriated toc a public use by
the state, the use thereof by the state shall be deemed a more neces-
sery use than any use to which such property might be put by any

other person.

Comment. Section 453 broadens somewhat the general rule stated under
former Code of Civil Procedure Section 1240 and Government Code Section
15856 (Property Acquisition law). Section 12k0 formeriy provided a state
priority over private ownership and Section 15856 provides an absolute
priority for all scquisitions under that statute. Section 453 embraces
state z2cquisitions under other authority, most notably by the Department
of Water Resources and the Department of Public Works, Division of Highways.
The exception clause recognizes that specific exemptions may be stated
elsevhere. E.g., Health and Safety Code Section 8560 (no street may be
laid acrose existing cemetery without consent of cemetery authority or

plot owners).



Memorandum TO-L49

COMPREHENSIVE STATUTE § 4sb

Staff recommendation

§ 4sk. Teking for consistent use

454, (a) Property already appropriated to & public use mey
be taken by eminent domain for a public use that ls consistent with
the use to which the property 1s already sppropriated.

(b) Except as otherwise provided by statute, when property is
taken under this section, the court may do any of the following so
far as may be required for such common use:

(1) Fix the terms and conditions upon which the property may
be taken and the manner and extent of its use for each of the uses.,

(2) Order the removal or relocation of any structuree or

improvements on the property.

Comment. Section 454 is not strictly speaking a more necessary public
use provision since it contemplates joint use wilthout undue interference
with the preexisting use.

Section 454 1s based on former Code of Civil Procedure Section 1240(3).
It differs from Section 1240{3) in two respects. First, it permits a
taking by any person while Section 1240(3) applied only to certain desig-
nated public entities. BSecond, it permits only common uses which are con-
sistent with the existing uee while Section 1240(3) appeared to permit
dieplacement. However, displacement under Section 1214-0(3) wae permitted
only by entities which, by other portions of Section 1240(3), were granted
the power to displace completely the condemnee, and this aspect of Section

1240(3) is retained in Section 452,
-6



Memorandum 70-~49
COMPREEENSIVE STATUTE § 455

Staff recommendation

§ 455. Property appropriated to a public use by cities, counties, or
certain special districts

455, Notwithstanding Section 451, property appropriated to the
use of any city, county, municipal water district, irrigation district,
trangit district, rapid transit distriet, public utility distriect, or
water district may not be taken by eminent demain by any other city,
county, municipal water district, irrigation district, transit district,
rapid transit district, public utility district, or water district
while such property is so appropristed and used for the public purposes

for which it has been so appropriated.

Comment. Section 455 1s substantively identical to the last paragraph
of former Code of Civil Procedure Section 1241(3).

Section 455, 1like its predecessor, protects the property sought only
if it is in actual use. Moreover, it protects property owned by these
specific condemnees only from these specific condemnors. Thus, for example,
a city may not take from a rapid transit district, but a school district
which is not listed may take from those listed and theilr property may be
taken by those listed without regard to these provisions {although the

general rule stated in Section 451 would still apply).



